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with a corporation for its general ben-
efit.

§1488.21 Exporter’s records and ac-
counts.

CCC shall have access to and the
right to examine any directly pertinent
books, documents, papers and records
of the exporter involving transactions
related to the financed export credit
sale until the expiration of three years
after the end of the financing period.

§1488.22 Communications.

(a) Unless otherwise provided, writ-
ten requests, notifications, or commu-
nications by the applicant pertaining
to the financing agreement shall be ad-
dressed to the Assistant Sales Man-
ager, Commercial Export Programs,
Office of the General Sales Manager,
U.S. Department of Agriculture, Wash-
ington, DC 20250.

(b) [Reserved]

§1488.23 OMB Control Numbers as-
signed pursuant to the Paperwork
Reduction Act.

The information collection require-
ments contained in these regulations (7
CFR part 1488) have been approved by
the Office of Management and Budget
(OMB) in accordance with the provi-
sions of 44 U.S.C. Chapter 35 and have
been assigned OMB Control Number
0551-0021.

[Amdt. 8, 50 FR 13967, Apr. 9, 1985]
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§1489.10 General purpose and scope.

(a) This part sets forth the general
terms, conditions, and policies gov-
erning the Commodity Credit Corpora-
tion’s (CCC) operation of the Agricul-
tural Trade Promotion Program (ATP).
This program will provide assistance to
eligible organizations to conduct mar-
ket promotion activities, including ac-
tivities to address existing or potential
non-tariff barriers to trade, that pro-
mote U.S. agricultural commodities in
foreign markets. Specific program re-
quirements will be set forth in future
Notices of Funds Availability an-
nounced through the Grants.gov
website.

(b)(1) In addition to the provisions of
this subpart, other regulations of gen-
eral application issued by the U. S. De-
partment of Agriculture (USDA), in-
cluding the regulations set forth in
Chapter XXX of this title, ‘“‘Office of
the Chief Financial Officer, Depart-
ment of Agriculture,” may apply to the
ATP and ATP participants, to the ex-
tent that these regulations of general
application do not directly conflict
with the provisions of this subpart.
These include, but are not limited to:

(i) 7 CFR part 1, subpart A—Official
Records.

(ii) 7 CFR part 3—Debt Management.

(iii) 7 CFR part 15, subpart A—Non-
discrimination.

(iv) 2 CFR part 417—Government-
wide Debarment and Suspension (Non-
procurement).

(v) 2 CFR part 418—New Restrictions
on Lobbying.

(vi) 2 CFR part 421—Requirements for
Drug-Free Workplace (Financial As-
sistance).
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(vii) 48 CFR part 31—Contract Cost
Principles and Procedures of the Fed-
eral Acquisition Regulations.

(2) In addition, relevant provisions of
the CCC Charter Act (156 U.S.C. 714 et
seq.) and any other statutory provi-
sions that are generally applicable to
the CCC are also applicable to the ATP
and the regulations set forth in this
part.

(3) ATP Participants must also com-
ply with Title VI of the Civil Rights
Act of 1964 and related civil rights reg-
ulations and policies.

(4) Other laws and regulations that
apply to the ATP and ATP Partici-
pants include, but are not limited to:

(i) 2 CFR part 25—Universal Identi-
fier and Central Contractor Registra-
tion.

(ii) 2 CFR part 170—Reporting
Subaward and Executive Compensation
Information.

(iii) 2 CFR part 175—Award Term for
Trafficking in Persons.

(iv) 2 CFR part 180—OMB Guidelines
to Agencies on Governmentwide Debar-
ment and Suspension (Nonprocure-
ment).

(v) 2 CFR part 200—Office of Manage-
ment and Budget Guidance, Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards.

(vi) 2 CFR part 400—Department of
Agriculture, Uniform Administrative
Requirements, Cost Principles, and
Audit Requirements for Federal
Awards.

(vii) 37 CFR part 401.1—Rights to In-
ventions Made by Nonprofit Organiza-
tions and Small Business Firms Under
Government Grants, Contracts, and Co-
operative Agreements.

(viii) Executive Order 13224, as
amended, Blocking Property and Pro-
hibiting Transactions with Persons
Who Commit, Threaten to Commit, or
Support Terrorism.

(c) Under the ATP, the CCC may pro-
vide multi-year grant assistance to eli-
gible U.S. entities to conduct certain
marketing and promotion activities,
including activities to address existing
or potential non-tariff trade barriers,
aimed at developing, maintaining, or
expanding commercial export markets
for U.S. agricultural commodities. ATP
Participants may receive assistance for
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either generic or brand promotion ac-
tivities. While activities generally take
place overseas, reimbursable activities
may also take place in the United
States. The CCC expects all activities
that occur in the United States for
which ATP reimbursement is sought to
develop, maintain, or expand the com-
mercial export market for the relevant
U.S. agricultural commodity in accord-
ance with the ATP Participant’s ap-
proved ATP program. When consid-
ering eligible nonprofit U.S. trade or-
ganizations, the CCC gives priority to
organizations that have the broadest
producer representation and affiliated
industry participation of the com-
modity being promoted.

(d) The ATP generally operates on a
reimbursement basis.

(e) The CCC’s policy is to ensure that
benefits generated by ATP agreements
are broadly available throughout the
relevant agricultural sector and that
no single entity gains an undue advan-
tage. The CCC also endeavors to enter
into ATP agreements covering a broad
array of agricultural commodity sec-
tors. The ATP is administered by per-
sonnel of the Foreign Agricultural
Service (FAS) acting on behalf of the
CCcC.

§1489.11 Definitions.

For purposes of this subpart the fol-
lowing definitions apply:

Activity means a specific foreign mar-
ket development effort undertaken by
an ATP Participant.

Administrative expenses or costs means
expenses or costs of administering, di-
recting, and controlling an organiza-
tion that is an ATP Participant. Gen-
erally, this would include expenses or
costs such as those related to:

(1) Maintaining a physical office (in-
cluding, but not limited to, rent, office
equipment, office supplies, office décor,
office furniture, computer hardware
and software, maintenance, extermi-
nation, parking, business cards);

(2) Personnel (including, but not lim-
ited to, salaries, benefits, payroll
taxes, individual insurance, training);

(3) Communications (including, but
not limited to, phone expenses, inter-
net, mobile phones, personal digital as-
sistants, email, mobile email devices,
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postage, courier services, television,
radio, walkie talkies);

(4) Management of an organization or
unit of an organization (including, but
not limited to, planning, supervision,
supervisory travel, teambuilding, re-
cruiting, hiring);

(5) Utilities (including, but not lim-
ited to, sewer, water, energy);

(6) Professional services (including,
but not limited to, accounting ex-
penses, financial services, investiga-
tory services).

Approval letter means a document by
which the CCC informs an applicant
that its ATP application has been ap-
proved for funding. This letter may
also approve specific activities and
contain terms and conditions in addi-
tion to the program agreement. This
letter requires a countersignature by
the ATP Participant before it becomes
effective.

ATP means the Agricultural Trade
Promotion Program.

ATP Notice means Agricultural Trade
Promotion Program notices are docu-
ments that CCC issues for informa-
tional purposes. These ATP notices are
made available electronically at
www.fas.usda.gov/programs/agricultural-
trade-promotion-program-atp. These no-
tices have no legal effect. They are in-
tended to alert ATP Participants of
various aspects of CCC’s current ad-
ministration of the ATP program. For
example, CCC issues ATP notices to
alert ATP Participants of procedures
for requesting advances, applicable
Federal pay scale rates, lists of eco-
nomic and trade sanctions against cer-
tain foreign countries, reporting for-
mats and computer codes to use with
the UES.

ATP Participant or Participant means
an entity that has entered into an ATP
program agreement with the CCC.

Attaché/Counselor means the FAS em-
ployee representing USDA interests in
the foreign country in which pro-
motional activities are conducted.

Brand participant means a U.S. for-
profit entity or a U.S. agricultural co-
operative that owns the brand(s) of the
U.S. agricultural commodity to be pro-
moted or has the exclusive rights to
use such brand(s) and that is partici-
pating in the ATP brand promotion
program of an ATP Participant. This
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definition does not include any U.S. ag-
ricultural cooperatives that are ATP
Participants that apply for ATP funds
to implement their own brand pro-
grams.

Brand promotion means an activity
that involves the exclusive or predomi-
nant use of a single U.S. company
name, or the logo or brand name of a
single U.S. company, or the brand of a
U.S. agricultural cooperative, or any
activity undertaken by a brand partici-
pant in the brand program.

CCC means the Commodity Credit
Corporation, including any agency or
official of the United States delegated
the responsibility to act on behalf of
the CCC.

Contribution means an expenditure
made by an ATP Participant, the U.S.
industry, or State agency in support of
an approved activity. This includes ex-
penditures to be made by entities in
the ATP Participant’s industry in sup-
port of the entities’ related promotion
activities in the markets covered by
the ATP Participant’s agreement.

Credit memo means a commercial doc-
ument, also known as a credit memo-
randum, issued by the ATP Participant
to a commercial entity that owes the
ATP Participant a certain sum. A cred-
it memo is used when the ATP Partici-
pant owes the commercial entity a sum
less than the amount the entity owes
the Participant. The credit memo re-
flects an offset of the amount the ATP
Participant owes the entity against the
amount the entity owes to the ATP
Participant.

Demonstration projects means activi-
ties involving the erection or construc-
tion of a structure or facility or the in-
stallation of equipment.

Expenditure means either payment
via the transfer of funds or offset re-
flected in a credit memo in lieu of a
transfer of funds.

FAS means
Service, USDA.

FAS website means a website main-
tained by FAS providing information
on ATP. It is currently accessible at
www.fas.usda.gov/programs/agricultural-
trade-promotion-program-atp.

Foreign third party means a foreign
entity that an ATP Participant works
with to promote the export of a U.S.

Foreign Agricultural
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agricultural commodity under the ATP
program.

Generic promotion means an activity
that is not a brand promotion but,
rather, promotes a U.S. agricultural
commodity generally. A generic pro-
motion activity may include the pro-
motion of a foreign brand (i.e., a brand
owned primarily by foreign interests
and being used to market a commodity
or product in a foreign market), if the
foreign brand uses the promoted U.S.
agricultural commodity from multiple
U.S. suppliers. A generic promotion ac-
tivity may also involve the use of spe-
cific U.S. company names, logos or
brand names. However, in that case,
the ATP Participant must ensure that
all U.S. companies seeking to promote
such U.S. agricultural commodity in
the market have an equal opportunity
to participate in the activity and that
at least two U.S. companies partici-
pate. In addition, an activity that pro-
motes separate items from multiple
U.S. companies will be considered a ge-
neric promotion only if the promotion
of the separate items maintains a uni-
fied theme (i.e., a dominant idea or
motif) and style and is subordinate to
the promotion of the generic theme.

Market means the country or coun-
tries targeted by an activity.

Notification means a document from
the ATP Participant by which the ATP
Participant proposes to CCC changes to
the activities and/or funding levels in
an approved ATP program agreement
and/or approval letter.

Product samples means a representa-
tive part of a larger whole promoted
commodity or group of promoted com-
modities. Product samples include all
forms of a promoted commodity (e.g.,
fresh or processed), independent of the
ultimate utilization of the sample.
Product samples must be used in sup-
port of international marketing activi-
ties including, but not limited to, dis-
plays, food process testing, cooking
demonstrations, or trade and consumer
tastings.

Program agreement means a document
entered into between CCC and an ATP
Participant setting forth the terms and
conditions of approved activities under
ATP, including any subsequent amend-
ments to such agreement.
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Program period means a 12-month pe-
riod during which an ATP Participant
can undertake activities consistent
with this subpart and its program
agreement and approval letter with
CCC. Program periods will begin on
January 1 and end on December 31 of
the same year, or begin on July 1 and
end on June 30 of the subsequent year.

Promoted commodity means a U.S. ag-
ricultural commodity the sale of which
is the intended result of a promotional
activity.

Sales and trade relations expenditures
(STRE) means expenditures made on
breakfast, lunch, dinner, receptions,
and refreshments at approved activi-
ties; miscellaneous courtesies such as
checkroom fees, taxi fares and tips for
approved activities; and decorations for
a special promotional occasion that is
part of an approved activity.

Sales team means a group of individ-
uals engaged in an approved activity
intended to result in specific sales.

Small-siced entity means a U.S. for-
profit entity that meets the small busi-
ness size standards published at 13 CFR
part 121, Small Business Size Regula-
tions.

SRTG means State Regional Trade
Group. An SRTG is a nonprofit associa-
tion of state-funded agricultural pro-
motion agencies.

Temporary contractor means a con-
tractor, typically a consultant or other
highly paid professional that is hired
on a short term basis to assist in the
performance of an activity.

Trade team means a group of individ-
uals engaged in an approved activity
intended to promote the interests of an
entire agricultural sector rather than
to result in specific sales by any of its
members.

UES website means a website main-
tained by FAS through which appli-
cants may apply online to ATP and
any other USDA market development
program. The website is currently ac-
cessible to persons with e-authentica-
tion certification at https:/
apps.fas.usda.gov/ues/webapp/.

Unified Export Strategy (UES) means a
standardized online internet applica-
tion developed by USDA and available
for use by entities to apply to any
USDA market development program,
including the ATP.
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U.S. agricultural commodity means any
agricultural commodity, including any
food, feed, fiber, forestry product, live-
stock, or insect of U.S. origin or fish
harvested from a U.S. aquaculture
farm or harvested by a vessel as de-
fined in Title 46 of the United States
Code, in waters that are not waters (in-
cluding the territorial sea) of a foreign
country, and any product thereof, ex-
cluding tobacco. An agricultural com-
modity shall be considered to be U.S.
origin if it is comprised of at least 50
percent by weight, exclusive of added
water, of agricultural commodities
grown or raised in the United States.

USDA means the United States De-
partment of Agriculture.

U.S. for-profit entity means a firm, as-
sociation, or other entity organized or
incorporated, located and doing busi-
ness for profit in the United States,
and engaged in the export or sale of a
U.S. agricultural commodity.

§1489.12 Participation eligibility.

To participate in the ATP as an ATP
Participant, an entity shall be:

(a) A nonprofit U.S agricultural trade
organization;

(b) A nonprofit SRTG;

(c) A U.S. agricultural cooperative;
or

(d) A State agency.

§1489.13 Application process.

(a) General application requirements.
CCC will periodically issue a Notice of
Funds Availability through the
Grants.gov website that it is accepting
applications for participation in the
ATP. Applications shall be submitted
in accordance with the terms and re-
quirements specified in the Notice and
in these regulations. Applicants are en-
couraged to submit a UES through the
UES internet website, but are not re-
quired to do so. Applicants may apply
to conduct a generic promotion pro-
gram and/or a brand promotion pro-
gram that provides ATP funds to brand
participants for branded promotion, as
well as to conduct other market pro-
motion activities including activities
to address existing or potential non-
tariff trade barriers. An applicant that
is a U.S. agricultural cooperative may
also apply for funds to conduct its own
brand promotion program.

7 CFR Ch. XIV (1-1-20 Edition)

(1) Applicant and program information.
All applications shall contain:

(i) The name, address, and internet
location of the home page of the appli-
cant organization;

(ii) The name of the applicant’s Chief
Executive Officer;

(iii) The name, telephone number, fax
number, and email address of the appli-
cant’s primary contact person;

(iv) The name(s) of the person(s) re-
sponsible for managing the proposed
program;

(v) A description of the applicant or-
ganization, including the type of orga-
nization of the applicant (e.g., non-
profit SRTG), its mission, and the stat-
utory authorities by which it is con-
stituted and under which it operates, if
applicable;

(vi) Tax exempt identification num-
ber of the applicant, if applicable;

(vii) Beginning and ending dates for
proposed program period (mm/dd/yy—
mm/dd/yy);

(viii) Dollar amount of CCC resources
requested for generic activities;

(ix) Dollar amount of CCC resources
requested for brand activities;

(x) Dollar amount of CCC resources
requested for other market promotion
activities, including activities to ad-
dress existing or potential non-tariff
trade barriers;

(xi) Total dollar amount of CCC re-
sources requested;

(xii) Percentage of CCC resources re-
quested for general administrative ex-
penses;

(xiii) A Dun and Bradstreet DUNS
number for the applicant;

(xiv) A description of the applicant
organization’s membership and mem-
bership criteria;

(xv) A list of organizations affiliated
with the applicant, including parent
organizations, subsidiaries, and part-
nerships;

(xvi) A description of the applicant’s
management and administrative capa-
bility;

(xvii) A description of the applicant’s
prior export promotion experience;

(xviii) Value, in U.S. dollars, of pro-
posed contributions from the applicant
or the applicant’s proposed contribu-
tion stated as a percentage of the total
dollar amount of CCC resources re-
quested; and
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(xix) Value, in U.S. dollars, of pro-
posed contributions from other
sources.

(2) Program justification. All applica-
tions shall contain:

(i) A description of the promoted U.S.

agricultural commodity(s), its har-
monized tariff classification, the appli-
cable commodity aggregate code

(available from the UES website) and
the percentage of U.S. origin content
by weight, exclusive of added water;

(ii) A description of the anticipated
supply and demand situation for the
promoted U.S. agricultural com-
modity(s) as well as a demonstration of
loss suffered as a result of imposed tar-
iffs (reduced sales, lost revenue, and de-
creased market share, etc.);

(iii) The volume and value of exports
of the promoted U.S. agricultural com-
modity(s) to the targeted markets for
the most recent 3-year period;

(iv) If the proposal is for 2 or more
years, an explanation why the proposal
should be funded on a multi-year basis;
and

(v) A certification and, if requested
by CCC, a written explanation sup-
porting the certification that any
funds received will supplement, but not
supplant, any private or third-party
funds or other contributions to pro-
gram activities. An explanation, if one
is requested, shall indicate why the ap-
plicant is unlikely to carry out the ac-
tivities without Federal financial as-
sistance. In determining whether Fed-
eral funds would supplement or sup-
plant private or third-party funds or
contributions, CCC will consider the
applicant’s prior overall marketing
budget in CCC market development
programs from year-to-year, variations
in promotional strategies within a
country, and new markets.

(3) Proposed program’s strategic plan.
(i) All applications shall include a stra-
tegic plan that contains:

(A) A description of overall long term
strategic goals to be advanced by the
proposed activities for the ensuing 3-5
years;

(B) An explanation of the organiza-
tion’s strategic planning process and
identification of priority target mar-
kets, including a summary of proposed
budgets by country and commodity ag-
gregate code;
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(C) A description of the world market
situation for the exported U.S. agricul-
tural commodity(s);

(D) A description of competition
from other exporters;

(E) An evaluation plan describing the
applicant’s goals and the applicant’s
plans for monitoring and evaluating
performance towards achieving these
goals. This evaluation plan should set
forth specific goals and benchmarks set
at regular intervals to be used to iden-
tify results against identified con-
straints and opportunities and to meas-
ure progress made in the target mar-
ket. Evaluation of a proposed ATP pro-
gram’s effectiveness will depend on a
clear statement by the applicant of
goals, method of achievement, and ex-
pected results of programming at reg-
ular intervals. The overall goal of the
ATP and of individual Participants’
programming is to restore or increase
sales that would not have occurred in
the absence of ATP funding. An ATP
Participant may modify and resubmit
this plan for re-approval at any time
during the program period.

(F) For each target country, five
years or as many years as are available
of:

(1) Historical U.S. export data;

(2) U.S. market share; and

(3) CCC market development program
funds received by the applicant;

(G) For each target country, three
years of projected U.S. export data and
U.S. market share;

(H) Country strategy, including mar-
ket constraint(s) impeding U.S. exports
(e.g., trade barriers) or opportunities
present and the strategy proposed to
overcome constraints or take advan-
tage of the opportunities, previous ac-
tivities in the country, and the pro-
jected impact of the proposed program
on U.S. exports;

(I) A description of any demonstra-
tion projects, if applicable;

(J) Data summarizing the applicant’s
historical and projected exports, mar-
ket share, and CCC market develop-
ment program budgets of the promoted
U.S. agricultural commodity(s);

(K) A written presentation of all pro-
posed activities including:

(I) A short description of the relevant
market constraint or opportunity;
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(2) A budget for each proposed activ-
ity, identifying the source of funds.

(ii) Applications for brand promotion
assistance shall also include in their
strategic plans:

(A) A description of how the brand
promotion program will be publicized
to U.S. industry; and

(B) The criteria that will be used to
allocate funds to U.S. for-profit enti-
ties and U.S. agricultural cooperatives.

(b) Requests for addition evaluation in-
formation. CCC may request any addi-
tional information that it deems nec-
essary to evaluate an application, in-
cluding, but not limited to, perform-
ance measurement information.

(c) Special rules governing demonstra-
tion projects funded with CCC resources.
CCC will consider proposals for dem-
onstration projects, provided:

(1) No more than one such dem-
onstration project per constraint is un-
dertaken within a market;

(2) The constraint to be addressed in
the target market is a lack of technical
knowledge or expertise;

(3) The demonstration project is a
practical and cost effective method of
overcoming the constraint; and

(4) A third-party must participate in
such project through a written agree-
ment with the ATP Participant.

(d) Universal Identifier and Central
Contractor Registration (CCR). In ac-
cordance with 2 CFR part 25, each enti-
ty that applies to the ATP program
and does not qualify for an exemption
under 2 CFR 25.110 must:

(1) Be registered in the CCR prior to
submitting an application or plan;

(2) Maintain an active CCR registra-
tion with current information at all
times during which it has an active
Federal award or an application or plan
under consideration by CCC; and

(3) Provide its DUNS number in each
application or plan it submits to CCC.

(e) Reporting Subaward and Executive
Compensation Information. In accord-
ance with 2 CFR part 170, each entity
that applies to the ATP program and
does not qualify for an exception under
2 CFR 170.110(b) must ensure it has the
necessary processes and systems in
place to comply with the applicable re-
porting requirements of 2 CFR part 170
should it receive ATP funding.
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§1489.14 Application review and for-
mation of agreements.

(a) General. CCC will, subject to the
availability of funds, approve those ap-
plications that it considers to present
the best opportunity for developing,
maintaining, or expanding export mar-
kets for U.S. agricultural commodities.
The selection process, by its nature, in-
volves the exercise of judgment. CCC’s
choice of Participants and proposed
promotion projects requires that it
consider and weigh a number of fac-
tors, some of which cannot be mathe-
matically measured—e.g., market op-
portunity, market strategy, and man-
agement capability. CCC may require
that an applicant participate in the
ATP through another ATP Participant.

(b) Application review criteria. In as-
sessing the likelihood of success of the
applications it receives and deciding
which it will approve, CCC will follow
results-oriented management prin-
ciples and consider the following cri-
teria:

(1) The effectiveness of program man-
agement;

(2) Soundness of accounting proce-
dures;

(3) The nature of the applicant orga-
nization. With respect to nonprofit
U.S. trade organizations, preference
will be given to those organizations
with the broadest base of producer rep-
resentation of and affiliated industry
participation for the commodity being
promoted;

(4) Prior export promotion experi-
ence;

(5) Appropriateness of staffing;

(6) Adequacy of the applicant’s stra-
tegic plan in the following categories:

(i) Description of target market con-
ditions;

(ii) Description of and plan for ad-
dressing market constraints and oppor-
tunities;

(iii) Breadth of industry participa-
tion in strategic planning process;

(iv) Strategic prioritization identi-
fied in proposed plan;

(v) Export volume and value and
market share goals in each target
country;

(vi) Description of evaluation plan
and suitability of the plan for perform-
ance measurement; and
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(vii) Past CCC market development
program results and/or evaluations, in-
cluding program success stories.

(c) Allocation factors. CCC determines
which applications to approve and de-
velops preliminary recommended fund-
ing levels for each approved applica-
tion based on the following factors, in
addition to those in paragraph (b) of
this section. CCC determines final
funding levels after allocating avail-
able funds to approved applications on
the basis of criteria that will be fully
described in each program period’s
ATP Notice of Funds Availability an-
nouncement:

(1) Size of the budget request in rela-
tion to projected value of exports;

(2) Where applicable, size of the budg-
et request in relation to actual value of
exports in prior years;

(3) Where applicable, Participant’s
past projections of exports compared
with actual exports;

(4) Level of contributions by the ap-
plicant and by all other sources to
meet minimum cost share require-
ments;

(6) Market share goals
country(ies);

(6) The percentage by weight, exclu-
sive of added water, of U.S. agricul-
tural commodities contained in the
promoted products;

(7) The degree of value-added proc-
essing in the United States;

(8) Proposed ATP-funded general ad-
ministrative and overhead costs com-
pared to proposed ATP-funded direct
promotional costs; and

(d) Approval decision—(1) Approval cri-
teria and factors. CCC will approve
those applications that it determines
best satisfy the criteria and factors
specified in paragraphs (b) and (c) of
this section.

(2) Notification of decision. CCC will
notify each applicant in writing of the
final disposition of its application.

(e) Formation of agreements. CCC will
send a program agreement (or amend-
ment to an existing program agree-
ment), an approval letter, and a signa-
ture card to each approved applicant.
The program agreement or amendment
and the approval letter will outline
which activities and budgets are ap-
proved and will specify any special
terms and conditions applicable to an

in target
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ATP Participant’s program, including
any requirements with respect to con-
tributions and program evaluations.
An applicant that decides to accept the
terms and conditions contained in the
program agreement or amendment and
the approval letter must so indicate by
having its Chief Executive Officer
(CEO) or designee sign the program
agreement or amendment and the ap-
proval letter and submit these to CCC.
Final agreement shall occur when the
program agreement or amendment and
the approval letter are signed by both
parties.

(f) Signature cards. The ATP Partici-
pant shall designate at least two indi-
viduals in its organization to sign pro-
gram agreements and amendments, ap-
proval letters, reimbursement claims,
and advance requests. The ATP Partic-
ipant shall submit the signature card
signed by those designated individuals
and by the ATP Participant’s CEO to
CCC. The Participant shall imme-
diately notify CCC of any changes in
signatories and shall submit a revised
signature card accordingly.

(g) UES ID and passwords. CCC will
provide each ATP Participant with IDs
and passwords for the UES website, as
necessary. ATP Participants shall pro-
tect these IDs and passwords in accord-
ance with USDA’s information tech-
nology policies that CCC will provide
to ATP Participants. ATP Participants
shall immediately notify CCC when-
ever a person who possesses the ID and
password information no longer needs
such information or a person who is
not authorized gains such information.

(h) Annual certifications. An ATP Par-
ticipant through which U.S. for-profit
entities are participating in the ATP
program shall obtain annual certifi-
cations from all such entities that cer-
tify their size or their status as U.S.
agricultural cooperatives, as defined in
these regulations. The Participant
shall retain these certifications in ac-
cordance with the recordkeeping re-
quirements of this part.

(1) Changes to activities and funding—
(1) Adding a mew activity. (i) An ATP
Participant may not conduct a new ac-
tivity without first obtaining an ap-
proved activity budget for such change.
To request approval of such activity
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budget, the ATP Participant shall sub-
mit a notification to CCC.

(ii) A notification for a new activity
shall provide an activity justification
and identify any related adjustments
to the approved strategic plan, includ-
ing changes in market, constraint, or
opportunity that the activity proposes
to address. The notification shall con-
tain the activity description, the pro-
posed budget, and a justification of
transfer of funds.

(iii) After receipt of the notification,
CCC will inform the ATP Participant
via the UES website whether the re-
quested budget is approved.

(2) Modifying existing activities and
their funding levels. (i) An ATP Partici-
pant desiring to increase the funding
level for existing, approved activities
addressing a single constraint or oppor-
tunity by more than $25,000 or 25 per-
cent of the approved funding level,
whichever is greater, must first submit
a notification explaining the adjust-
ment to CCC before making such
change.

(ii) An ATP Participant may make
significant adjustments below that
threshold to the funding levels for ex-
isting, approved activities without
prior notification to CCC, only if it
submits a notification explaining the
adjustments to CCC no later than 30
days after the change. Minor adjust-
ments to existing, approved activities
and/or funding levels do not require no-
tification.

(iii) Notifications shall describe the
activity, changes to the activity, the
existing funding level, the proposed
funding level, and a justification for
transfer of funds, if applicable.

§1489.15 Operational procedures for
brand programs.

(a) Where CCC approves an applica-
tion by an ATP Participant to run a
brand promotion program that will in-
clude brand participants, the ATP Par-
ticipant shall establish brand program
operational procedures. The ATP Par-
ticipant shall submit to CCC for ap-
proval its proposed brand program
operational procedures. CCC will notify
all ATP Participants in writing in each
Participant’s approval letter and
through the FAS website as to applica-
ble submission dates for and dates for
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approvals of brand program operation
procedures. Such procedures shall in-
clude, at a minimum, a brand program
application, application procedures, ap-
plication review criteria, brand partici-
pant eligibility requirements, a par-
ticipation agreement, reimbursement
requirements, compliance require-
ments, reporting and recordkeeping re-
quirements, employment practices, fi-
nancial management requirements,
contracting procedures, and evaluation
requirements. The ATP Participant
must submit to CCC for approval any
proposed changes to already approved
brand program operational procedures
before implementing such proposed
changes.

(b) The ATP Participant shall not
enter into any participation agree-
ments with brand participants nor
shall it implement any ATP brand ac-
tivities unless and until CCC has com-
municated in writing its approval of
the proposed operational procedures to
the ATP Participant.

(c) Participation agreements between
ATP Participants and brand partici-
pants: Where CCC approves an ATP
Participant’s application to run a
brand promotion program that will in-
clude brand participants, the ATP Par-
ticipant shall enter into participation
agreements with brand participants.
Brand participants’ size may not ex-
ceed 300 percent of the applicable small
business size standard. These agree-
ments must:

(1) Specify a time period for such
brand promotion and require that all
brand promotion expenditures be made
within the ATP Participant’s approved
program period;

(2) Make no allowance for extension
or renewal;

(3) Limit reimbursable expenditures
to those made in countries and for ac-
tivities approved in the brand partici-
pant’s activity plan;

(4) Specify the percentage of pro-
motion expenditures that will be reim-
bursed, reimbursement procedures, and
documentation requirements;

(5) Include a written certification by
the brand participant that it either
owns the brand of the product it will
promote or has exclusive rights to pro-
mote the brand in each of the countries
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in which promotion activities will
occur;

(6) Require that all product labels,
promotional material, and advertising
will identify the origin of the U.S. agri-
cultural commodity as ‘‘American’’,
“Product of the United States of Amer-
ica’”, “Product of the U.S.”, “Product
of the U.S.A.”, “Product of America’’,
“Grown in the United States of Amer-
ica’”, “Grown in the U.S.”, “Grown in
the U.S.A.”, “Grown in America’,
“Made in the United States of Amer-
ica,” ‘““Made in the U.S.”, ‘““‘Made in the
U.S.A.”, “Made in America’’, or prod-
uct of, grown in or made in any state
or territory of the United States of
America spelled out in its entirety, or
other U.S. regional designation if ap-
proved in advance by the CCC; that
such origin identification will be con-
spicuously displayed in a manner eas-
ily observed as identifying the origin of
the product; and that such origin iden-
tification will conform, to the extent
possible, to the U.S. standard of ¥ inch
(.42 centimeters) in height based on the
lower case letter ‘‘0’’. The use of the
above terms as a descriptor or in the
name of the product (e.g., Cincinnati
style chili, Gina’s American Pizza) does
not satisfy the product origin require-
ment. Phrases ‘‘product of”’, ‘‘grown
in” or ‘‘made in’’ are encouraged, but
not required. An ATP Participant may
request an exemption from this re-
quirement on a case-by-case basis. All
such requests shall be in writing and
include justification satisfactory to the
CCC that this labeling requirement
would hinder an ATP Participant’s pro-
motional efforts. CCC will determine,
on a case by case basis, whether suffi-
cient justification exists to grant an
exemption from the labeling require-
ment. In addition, the CCC may tempo-
rarily waive this requirement where
the CCC has determined that such la-
beling will likely harm sales rather
than help them. Such determinations
will be announced to ATP Participants
via an ATP notice issued on the FAS
website;

(7) Include a written certification by
the brand participant that identifies
its size on the date of its application
for branded program funding or that it
is a U.S. agricultural cooperative;
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(8) Require that the brand partici-
pant submit to the ATP Participant a
statement certifying that any Federal
funds received will supplement, but not
supplant, any private or third party
funds or other contributions to pro-
gram activities; and

(9) Require the brand participant to
maintain all original records and docu-
ments relating to program activities
for three calendar years following the
end of the applicable program period
and make such records and documents
available upon request to authorized
officials of the U.S. Government.

§1489.16 Contribution rules.

(a) In ATP generic promotion pro-
grams, an ATP Participant shall con-
tribute a total amount in goods, serv-
ices, and/or cash equal to at least 10
percent of the value of resources to be
provided by the CCC for all generic pro-
motion activities proposed to be under-
taken by the ATP Participant.

(b) In ATP brand promotion pro-
grams, an ATP Participant conducting
its own brand promotion that is a U.S.
agricultural cooperative or a small-
sized brand participant shall con-
tribute at least 50 percent of the total
eligible expenditures made on each ap-
proved brand promotion.

(c) An ATP Participant must use its
own funds and may not use ATP pro-
gram funds to pay any administrative
costs of the ATP Participant’s U.S. of-
fice(s), including legal fees, except as
set forth in this subpart. Where the
ATP Participant uses its own funds to
pay for administrative costs, such
costs may be counted in calculating
the amount of contributions the ATP
Participant contributes to ATP generic
or brand promotion programs.

(d) Eligible contributions:

(1) In calculating the amount of con-
tributions that it will make, and the
contributions that the U.S. industry
(including expenditures to be made by
entities in the applicant’s industry or
agricultural sector in support of the
entities’ related promotion activities
in the markets covered by the appli-
cant’s application) or State agency will
make, the ATP applicant may include
the costs listed under paragraph (d)(2)
of this section if:
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(i) Expenditures are necessary and
reasonable for accomplishment of an
approved activity,

(ii) Expenditures are not included as
contributions for any other Federal
award;

(iii) Expenditures are not paid by the
Federal Government under another
Federal award, except where the Fed-
eral statute authorizing a program spe-
cifically provides that Federal funds
made available for such program can
be applied to matching or cost sharing
requirements of other Federal pro-
grams.

(2) Subject to paragraph (d)(1) of this
section, as well as applicable cost prin-
ciples (e.g., 2 CFR part 200) to the ex-
tent these principles do not directly
conflict with the provisions of this sub-
part, eligible contributions are:

(i) Cash;

(ii) Compensation paid to personnel;

(iii) The cost of acquiring materials,
supplies or services;

(iv) The cost of office space;

(v) A reasonable and justifiable pro-
portion of general administrative costs
and overhead;

(vi) Payments for indemnity and fi-
delity bond expenses;

(vii) The cost of business cards that
target a foreign audience;

(viii) The cost of subscriptions that
are of a technical, economic, or mar-
keting nature and that are relevant to
the approved activities of the ATP Par-
ticipant;

(ix) The cost of activities conducted
overseas;

(x) Credit card fees;

(xi) The cost of any independent eval-
uation or audit that is not required by
the CCC to ensure compliance with pro-
gram agreement or regulatory require-
ments;

(xii) The cost of giveaways, awards,
prizes and gifts;

(xiii) The cost of product samples;

(xiv) Fees for participating in U.S.
government sponsored or endorsed ex-
port promotion activities;

(xv) The cost of air and local travel
in the United States;

(xvi) STRE and the cost associated
with trade shows, seminars, and enter-
tainment conducted in the TUnited
States where the STRE and costs asso-
ciated with trade shows, seminars, and
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entertainment have a programmatic
purpose and are authorized in the pro-
gram agreement and/or the approval
letter or authorized by prior written
approval of the CCC;

(xvii) Other administrative expenses
(e.g., supervisory travel from the U.S.
to an overseas office); and

(xviii) The cost of any activity ex-
pressly listed as reimbursable in this
subpart.

(3) The following are not eligible con-
tributions:

(i) Any portion of salary or com-
pensation of an individual who is the
target of an approved promotional ac-
tivity;

(ii) Any expenditure, including that
portion of salary and time spent, re-
lated to promoting membership in the
Participant organization (sometimes
referred to in the industry as
“backsell’’);

(iii) Any land costs other than allow-
able costs for office space;

(iv) The cost of refreshments and re-
lated equipment provided to office
staff;

(v) The cost of insuring articles
owned by private individuals;

(vi) The cost of any arrangement
that has the effect of reducing the sell-
ing price of a U.S. agricultural com-
modity;

(vii) The cost of product develop-
ment, product modifications, or prod-
uct research, except as described in
§1489.17(c)(22);

(viii) Slotting fees or similar sales
expenditures;

(ix) Membership fees in clubs and so-
cial organizations; and

(X) Any expenditure for an activity
prior to the CCC’s approval of that ac-
tivity.

(4) The CCC shall determine, at the
CCC’s discretion, whether any cost not
expressly listed in this section may be
included by the ATP Participant as an
eligible contribution.

§1489.17

(a) An ATP Participant may seek re-
imbursement for an eligible expendi-
ture if:

(1) The expenditure was necessary
and reasonable for accomplishment of
an approved activity; and

Reimbursement rules.
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(2) The Participant has not been and
will not be reimbursed for such expend-
iture by any other source.

(b) Subject to paragraphs (a) and (d)
of this section, as well as applicable
cost principles (e.g., 2 CFR part 200) to
the extent these principles do not di-
rectly conflict with the provisions of
this subpart, for either brand or ge-
neric promotion activities, the CCC
will reimburse, in whole or in part, the
cost of:

(1) Production and placement of ad-
vertising, in print, electronic media,
billboards, or posters, which may in-
clude advertising the availability of
price discounts, except that advertising
associated with a coupon or price dis-
count for the ATP-promoted product is
not reimbursable. If advertising is re-
lated to both coupons or price dis-
counts for products other than the ATP
Participant’s promoted products as
well as for ATP-promoted products, ex-
penditures for such advertising will not
be reimbursed in whole or in part (e.g.,
expenditures may not be prorated and
submitted for reimbursement). Elec-
tronic media includes, but is not lim-
ited to, radio, television, electronic
mail, internet, telephone, text mes-
saging, and podcasting;

(2) Production and distribution of
banners, recipe cards, table tents, shelf
talkers, and other similar point of sale
materials;

(3) Direct mail advertising;

(4) In-store and food service pro-
motions, product demonstrations to
the trade and to consumers, and dis-
tribution of product samples (but not
the purchase of the product samples,
except as authorized in paragraph (c)(9)
of this section).

(5) Temporary displays and rental of
space for temporary displays;

(6) Expenditures, other than travel
expenditures, associated with seminars
and educational training, whether con-
ducted in the United States or outside
the United States;

(7) Subject to paragraph (b)(18) of
this section, expenditures, other than
travel expenditures, associated with re-
tail, trade and consumer exhibits and
shows, whether held outside or inside
the United States, including participa-
tion fees, booth construction, transpor-
tation of related materials, rental of
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space and equipment, and duplication
of related printed materials. However,
with regard to non-travel expenditures
associated with retail, trade and con-
sumer exhibits and shows held inside
the United States, such expenditures
are reimbursable only if the exhibit or
show is: A food or agricultural show
with no less than 30 percent of exhibi-
tors selling food or agricultural prod-
ucts; and an international show that
targets buyers, distributors and the
like from more than one foreign coun-
try and no less than 15 percent of its
visitors are from countries other than
the host country. CCC will compile a
list of approved retail, trade and con-
sumer exhibits and shows held inside
the United States for which ATP reim-
bursement is available and such list
will be announced to ATP Participants
via an ATP notice issued on FAS’
website;

(8) Subject to paragraph (b)(18) of
this section, international travel ex-
penditures, not to exceed the full fare
economy rate, including any fees for
modifying the originally purchased air-
line ticket, per diem, passports, visas
and inoculations, as allowed under the
U.S. Federal Travel Regulations (41
CFR parts 301 through 304) and 2 CFR
part 200, for no more than two rep-
resentatives of a single brand partici-
pant (or ATP Participant directly run-
ning its own brand program) to exhibit
their company’s (or cooperative’s)
products at a retail, trade, or consumer
exhibit or show held outside the United
States. Representatives may include
employees and board members of pri-
vate companies, employees or members
of cooperatives, or any broker, consult-
ant, or marketing representative con-
tracted by the company or cooperative
to represent the company or coopera-
tive in sales transactions. All travel
should follow a direct or usually trav-
eled route;

(9) Subscriptions that are of a tech-
nical, economic, or marketing nature
and that are relevant to the approved
activities of the ATP Participant;

(10) Demonstrators, interpreters,
translators, receptionists, and similar
temporary workers who help with the
implementation of individual pro-
motional activities, such as trade
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shows, in-store promotions, food serv-
ice promotions, and trade seminars;

(11) Giveaways, awards, prizes, gifts
and other similar promotional mate-
rials, subject to such reimbursement
limitation as CCC may determine and
announce in writing to ATP Partici-
pants via an ATP notice issued on
FAS’ website. Reimbursement is avail-
able only when:

(i) The items are described in detail
with a per unit cost in an approved
strategic plan; and

(ii) Distribution of the promotional
item is not contingent upon the con-
sumer, or other target audience, pur-
chasing a good or service to receive the
promotional item;

(12) The design and production of
packaging, labeling or origin identi-
fication, to be used during the program
period in which the expenditure is
made, if such packaging, labeling or or-
igin identification is necessary to meet
the importing requirements of a for-
eign country;

(13) The design, production, and dis-
tribution of coupons for products other
than the ATP Participant’s promoted
products. If such activities include
both coupons or price discounts for
products other than the ATP Partici-
pant’s promoted products as well as for
ATP-promoted products, expenditures
for such activities will not be reim-
bursed in whole or in part (e.g., expend-
itures may not be prorated and sub-
mitted for reimbursement);

(14) An audit of an ATP Participant
as required by 2 CFR part 200, subpart
F, if the ATP is the ATP Participant’s
largest source of Federal funding;

(15) The translation of written mate-
rials as necessary to carry out ap-
proved activities;

(16) Expenditures associated with de-
veloping, updating, and servicing
websites on the internet that clearly
target a foreign audience;

(17) International travel expendi-
tures, not to exceed the full fare econ-
omy rate, including any fees for modi-
fying the originally purchased airline
ticket, per diem, passports, visas and
inoculations, as allowed under the U.S.
Federal Travel Regulations (41 CFR
parts 301 through 304) and 2 CFR part
200, incurred for a foreign trade mis-
sion conducted outside the United
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States that is an activity under an ap-
proved branded program and that has
met the following conditions:

(i) Trade mission travel for company
(or cooperative) representatives was
identified as a separate approved activ-
ity in the ATP Participant’s UES;

(ii) The trade mission included rep-
resentatives, as defined in paragraph
(b)(8) of this section, from a minimum
of five different companies (or coopera-
tives), and no more than two represent-
atives from each participating com-
pany (or cooperative);

(iii) The appropriate FAS overseas
office supported the trade mission by
dedicating meaningful funding or other
resources (such as facilities or staff
time) to the activity; and

(iv) The ATP Participant with the
approved brand program produced an
itinerary or agenda for the trade mis-
sion that demonstrated that company
(or cooperative) representatives would
be engaged for a minimum of 6 hours
per day (except for the first and last
days of the mission) in trade mission
activities that include, at a minimum,
each of the following:

(A) A product showcase where the
FAS overseas office approved an invi-
tation list of qualified buyers;

(B) Pre-arranged one-on-one business
meetings; and

(C) Evaluation and feedback sessions
with FAS staff and trade mission spon-
sors.

(v) Reimbursement is conditional on
the ATP Participant having notified in
writing the Attaché/Counselor in the
destination country in advance of the
travel. All travel should follow a direct
or usually traveled route;

(18) Where USDA has sponsored or
endorsed a U.S. pavilion at a retail,
trade and consumer exhibit or show,
whether held outside or inside the
United States, ATP funds may be used
to reimburse the travel and/or non-
travel expenditures of only those ATP
Participants located within the U.S.
pavilion. Such expenditures must also
adhere to the standard terms and con-
ditions of the U.S. pavilion organizer.
All travel should follow a direct or usu-
ally traveled route. Upon written re-
quest, the CCC may temporarily waive
this subsection, on a case by case basis,
where:
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(i) The trade show is segregated into
product pavilions; or

(ii) A company’s distributor or im-
porter is located outside the U.S. pavil-
ion. Such waiver will be provided to
the ATP Participant in writing; and

(19) Contracts with U.S.-based orga-
nizations when the only contracted
service such organizations provide to
an ATP Participant is carrying out a
specific market promotion activity in
the United States directed to a foreign
audience (e.g., a trade mission of for-
eign buyers coming to the TUnited
States to visit U.S. exporters). Such
contracts may be reimbursable as a di-
rect promotional expense. If a U.S.-
based organization provides adminis-
trative services to the ATP Partici-
pant’s domestic home office during a
program period, any direct pro-
motional services such organization
provides to the Participant, whether
for the Participant’s domestic or over-
seas offices, during the same program
period are not reimbursable.

(c) Subject to paragraphs (a) and (d)
of this section as well as applicable
cost principles (e.g., 2 CFR part 200),
but for generic promotion activities
only, the CCC will also reimburse, in
whole or in part, the cost of:

(1) Temporary contractor fees for
contractors stationed overseas, except
the CCC will not reimburse any portion
of any such fee that exceeds the daily
gross salary of a GS-15, Step 10 for U.S.
Government employees in effect on the
date the fee is earned, unless a bidding
process reveals that such a contractor
is not available at or below that salary
rate;

(2) Subject to paragraph (b)(18) of
this section, international travel ex-
penditures, not to exceed the full fare
economy rate, including any fees for
modifying the originally purchased air-
line ticket, per diem, passports, visas
and inoculations, for activities held
outside the United States or in the
United States, as allowed under the
U.S. Federal Travel Regulations (41
CFR parts 301 through 304) and 2 CFR
part 200, except that if the activity is
participation in a retail, trade, or con-
sumer exhibit or show held inside the
United States, international travel ex-
penditures are covered only if the ex-
hibit or show is: A food or agricultural
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show with no less than 30 percent of ex-
hibitors selling food or agricultural
products; and an international show
that targets buyers, distributors and
the like from more than one foreign
country and no less than 15 percent of
its visitors are from countries other
than the United States. The CCC will
compile a list of approved retail, trade
and consumer exhibits and shows held
inside the United States for which ATP
reimbursement is available and such
list will be announced to ATP Partici-
pants via an ATP notice issued on
FAS’ website.

(i) The CCC generally will not reim-
burse any portion of air travel, includ-
ing any fees for modifying the origi-
nally purchased ticket, in excess of the
full fare economy rate or when the
ATP Participant fails to notify the At-
taché/Counselor in the destination
country in advance of the travel, un-
less the CCC determines it was imprac-
tical to provide such notice. If a trav-
eler flies in business class or a different
premium class, the basis for reimburse-
ment will be the full fare economy
class rate for the same flight and the
ATP Participant shall provide docu-
mentation establishing such full fare
economy class rate to support its reim-
bursement claim. If economy class is
not offered for the same flight or if the
traveler flies on a charter flight, the
basis for reimbursement will be the av-
erage of the full fare economy -class
rate for flights offered by three dif-
ferent airlines between the same points
on the same date and the ATP Partici-
pant shall provide documentation es-
tablishing such average of the full fare
economy class rates to support its re-
imbursement claim.

(ii) In limited circumstances, the
ATP Participant may be reimbursed
for air travel up to the business class
rate (i.e., a premium class rate other
than the first class rate) upon prior
written approval by the CCC. Such cir-
cumstances are:

(A) Regularly scheduled flights be-
tween origin and destination points do
not offer economy class (or equivalent)
airfare and the ATP Participant re-
ceives written documentation from its
travel agent to that effect at the time
the tickets are purchased;
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(B) Business class air travel is nec-
essary to accommodate an eligible
traveler’s disability. Such disability
must be substantiated in writing by a
physician; and

(C) If an eligible traveler is an em-
ployee, contractor, or member of an
ATP participant organization, and the
eligible traveler’s origin and/or des-
tination are outside of the continental
United States and the scheduled flight
time, beginning with the scheduled de-
parture time, ending with the sched-
uled arrival time, and including stop-
overs and changes of planes, exceeds 14
hours. In such case, per diem and other
allowable expenses will also be reim-
bursable for the day of arrival. How-
ever, no expenses will be reimbursable
for a rest period or for any non-work
days (e.g., weekends, holidays, personal
leave, etc.) immediately following the
date of arrival.

(D) If an eligible traveler is the tar-
get of a market development activity
(e.g., a foreign buyer, foreign importer,
member of the foreign media) the ATP
Participant may be reimbursed for air
travel up to the business class rate
when the eligible traveler’s origin and/
or destination are outside of the conti-
nental United States and the scheduled
flight time, beginning with the sched-
uled departure time, ending with the
scheduled arrival time, and including
stopovers and changes of planes, ex-
ceeds five hours. In such case, per diem
and other allowable expenses will also
be reimbursable for the day of arrival.
However, no expenses will be reimburs-
able for a rest period or for any non-
work days (e.g., weekends, holidays,
personal leave, etc.) immediately fol-
lowing the date of arrival.

(iii) Alternatively, in lieu of reim-
bursing up to the business class rate in
such circumstances noted in para-
graphs (¢)(2)(ii)(C) and (d) of this sec-
tion, the CCC will reimburse economy
class airfare plus per diem and other
allowable travel expenses related to a
rest period of up to 24 hours, either en
route or upon arrival at the destina-
tion. For a trip with multiple destina-
tions, each origin/destination combina-
tion will be considered separately when
applying the 14-hour rule for eligibility
of reimbursement of business class
travel or rest period expenses.
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(iv) A stopover for purposes of this
paragraph (c)(2) is the time a traveler
spends at an airport, other than the
originating or destination airport,
which is a normally scheduled part of a
flight. A change of planes is the time a
traveler spends at an airport, other
than the originating or destination air-
port, to disembark from one flight and
embark on another.

(v) All travel under this paragraph
(c)(2) should follow a direct or usually
traveled route. Under no circumstances
should a traveler select flights in a
manner that extends the scheduled
flight time to beyond 14 hours in part
to secure eligibility for reimbursement
of business class travel. An eligible
traveler that is the target of a market
development activity is only eligible
for a rest period when that traveler
flies in economy class and meets the
14-hour test;

(3) Automobile mileage at the local
U.S. Embassy rate or rental cars while
in travel status;

(4) Other allowable expenditures
while in travel status as authorized by
the U.S. Federal Travel Regulations (41
CFR parts 301 through 304) and 2 CFR
part 200;

(5) Accident liability insurance pre-
miums for facilities used jointly with
third-party participants for ATP ac-
tivities or for ATP-funded travel of
third-party participants;

(6) Market research, including re-
search to determine the types of prod-
ucts that are desired in a market;

(7) Legal fees incurred in resolving
trade issues with foreign countries;

(8) The sample purchase price, and
the cost of transporting samples do-
mestically in the United States to the
port of export and then to the first for-
eign port or first point of entry, for
samples of U.S. agricultural commod-
ities used to provide on-site technical
assistance to the trade necessary to fa-
cilitate successful use of the relevant
U.S. agricultural commodity by im-
porters. The target of such activity
must be the trade, and not consumers,
but any product resulting from the
technical training can be used to deter-
mine consumer preferences;

(9) STRE incurred outside of the
United States and STRE incurred with-
in the United States in conjunction
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with an approved activity where the
STRE has a programmatic purpose and
are authorized with prior written ap-
proval from the CCC. ATP Participants
are required to use the appropriate
American Embassy representational
funding guidelines for breakfasts,
lunches, dinners and receptions in-
curred outside of the United States as
the basis for their calculating eligible
expenses. ATP Participants may ex-
ceed Embassy guidelines by 25 percent
without prior approval. ATP Partici-
pants may only exceed 125 percent of
Embassy guidelines when they have re-
ceived written authorization from the
FAS Agricultural Counselor at the Em-
bassy. The amount of unauthorized
STRE expenses that exceed 125 percent
of the guidelines will not be reim-
bursed. ATP Participants must pay the
difference between the total cost of
STRE events and the appropriate
amount as determined by the guide-
lines and these regulations. For STRE
incurred in the United States, the ATP
Participant should provide, in its re-
quest for approval, the basis for deter-
mining its proposed expenses;

(10) U.S. office(s) administrative sup-
port expenses, incurred specifically to
administer the ATP, for the National
Association of State Departments of
Agriculture, the SRTGs, and the Inter-
tribal Agriculture Council. The level of
such funding will be established in the
approval letter.

(11) U.S. office(s) administrative sup-
port expenses, incurred specifically to
administer the ATP, for any ATP Par-
ticipants not identified in this para-
graph (c)(11), will be considered, except
for agricultural cooperatives. Reim-
bursement for such expenses shall not
exceed six percent of the ATP Partici-
pant’s total ATP budget. The level of
such funding will be established in the
approval letter.

(13) Non-travel expenditures associ-
ated with conducting international
staff conferences held either in or out-
side the United States;

(14) Subject to paragraph (b)(18) of
this section, domestic travel expendi-
tures, as allowed under the U.S. Fed-
eral Travel Regulations (41 CFR parts
301 through 304) and 2 CFR part 200, for
international retail, trade and con-
sumer exhibits and shows conducted in
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the United States upon prior written
approval by CCC. Domestic travel ex-
penses to such a show or exhibit are
covered only if the exhibit or show is:
A food or agricultural show with no
less than 30 percent of exhibitors sell-
ing food or agricultural products; and
an international show that targets
buyers, distributors and the like from
more than one foreign country and no
less than 15 percent of its visitors are
from countries other than the host
country. CCC will compile a list of ap-
proved retail, trade and consumer ex-
hibits and shows held inside the United
States for which ATP reimbursement
is available and such list will be an-
nounced to ATP Participants via an
ATP notice issued on FAS’ website;

(15) Domestic travel expenditures, as
allowed under the U.S. Federal Travel
Regulations (41 CFR parts 301 through
304) and 2 CFR part 200, for seminars
and educational training conducted in
the United States;

(16) Domestic travel expenditures, as
allowed under the U.S. Federal Travel
Regulations (41 CFR parts 301 through
304) and 2 CFR part 200, for up to two
individuals, whether home office ATP
Participant employees, ATP Partici-
pant board members, or state depart-
ment of agriculture employees paid by
the ATP Participant, or a combination
thereof, when such individuals accom-
pany foreign trade missions or tech-
nical teams while traveling in the
United States where the following con-
ditions are met:

(i) Such trade missions or technical
team visits are identified in the ATP
Participant’s UES;

(ii) Such trade missions or technical
team visits have been approved by CCC;
and

(iii) The ATP-sponsored travelers
submit a follow-up trip report to CCC
that includes the following:

(A) Purpose for the individuals’ par-
ticipation;

(B) Any pre-arranged business meet-
ings;

(C) Itinerary and/or agenda for the
trip; and

(D) Feedback from sponsors and
trade mission/technical team members
on the success of the trip.

am Approved demonstration
projects;
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(18) Expenditures related to copy-
right, trademark, or patent registra-
tion, including attorney fees;

(19) Rental or lease expenditures for
storage space for program-related ma-
terials;

(20) Business cards that target a for-
eign audience;

(21)(i) Expenditures associated with
developing, updating, and servicing
websites on the internet that:

(A) Contain a message related to ex-
porting or international trade;

(B) Include a discernible ‘link’ to
the FAS website or an FAS overseas of-
fice website; and

(C) Have been specifically approved
by the appropriate FAS division. Ex-
penditures related to websites or por-
tions of websites that are accessible
only to an organization’s members are
not reimbursable.

(ii) Reimbursement claims for
websites that include ‘“‘members only”
sections must be prorated to exclude
the costs associated with those areas
subject to restricted access; and

(22) Expenditures not otherwise pro-
hibited from reimbursement that are
associated with activities held in the
United States or abroad designed to
improve market access by specifically
addressing temporary, permanent, or
impending non-tariff barriers to trade
that prohibit or threaten U.S. exports
of agricultural commodities. Examples
of such expenditures include, but are
not limited to: Initial pre-clearance
programs, educational training, policy
advocacy, public relations efforts, for-
eign country audits of U.S. facilities,
export protocol and work plan support,
seminars and workshops, study tours,
field surveys, development of pest lists,
pest and disease research, database de-
velopment, and reasonable logistical
and administrative support.

(d) CCC will not reimburse any cost
of:

(1) Forward year financial obliga-
tions, such as severance pay, attrib-
utable to employment of foreign na-
tionals;

(2) Expenses, fines, settlements, or
judgments relating to legal suits, chal-
lenges or disputes, except as otherwise
allowed in 2 CFR part 200 and these
regulations;
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(3) The design and production of
packaging, labeling or origin identi-
fication, except as specifically allowed
in this subpart;

(4) Product development, product
modification or product research, ex-
cept as specified in paragraph (c)(22) of
this section;

(5) Product samples to be distributed
to consumers;

(6) Slotting fees or similar sales ex-
penditures;

(7) The purchase of, construction of,
or lease of space for permanent, non-
mobile displays, i.e., displays that are
constructed to remain permanently in
the same location beyond one program
period. However, the CCC may, at its
discretion, reimburse the construction
or purchase of permanent displays on a
case-by-case basis, if the Participant
sought and received prior written ap-
proval from the CCC of such construc-
tion or purchase;

(8) Rental, lease or purchase of ware-
house space, except for storage space
for program-related material;

(9) Coupon redemption or price dis-
counts of the ATP promoted com-
modity;

(10) Refundable deposits or advances;

(11) Giveaways, awards, prizes, gifts
and other similar promotional mate-
rials in excess of the limitation that
the CCC will determine. Such deter-
mination will be announced in writing
via an ATP notice issued on FAS’
website;

(12) Alcoholic beverages that are not
an integral part of an approved pro-
motional activity;

(13) The purchase, lease (except for
use in authorized travel status) or re-
pair of motor vehicles;

(14) Travel of applicants for employ-
ment interviews;

(15) Unused non-refundable airline
tickets or associated penalty fees, ex-
cept where travel was restricted by
U.S. Government action or advisory;

(16) Independent evaluations or au-
dits, including evaluations or audits of
the activities of a subcontractor, if the
CCC determines that such a review is
needed in order to confirm past or to
ensure future program agreement or
regulatory compliance;
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(17) Any arrangement that has the ef-
fect of reducing the selling price of a
U.S. agricultural commodity;

(18) Goods, services and salaries of
personnel provided by U.S. industry or
foreign third party;

(19) Membership fees in clubs and so-
cial organizations;

(20) Indemnity and fidelity bonds, ex-
cept as otherwise allowed in 2 CFR part
200;

(21) Fees for participating in U.S.
Government sponsored activities, other
than trade fairs and exhibits;

(22) Business cards that target a U.S.
domestic audience;

(23) Seasonal greeting cards;

(24) Office parking fees;

(26) Subscriptions to publications
that are not of a technical, economic,
or marketing nature or that are not
relevant to the approved activities of
the ATP Participant;

(26) U.S. office(s) administrative ex-
penses, including communication
costs, except as noted in paragraphs
(c)(11) and (12) of this section and ex-
cept that usage costs for communica-
tions devices incurred while on reim-
bursable international or domestic
travel for approved ATP brand or ge-
neric promotion activities are reim-
bursable as eligible travel expenditures
as allowed under the U.S. Federal
Travel Regulations (41 CFR parts 301
through 304) and 2 CFR part 200;

(27) Any expenditure on an activity
that includes any derogatory reference
or comparison to other U.S. agricul-
tural commodities;

(28) Payment of U.S. and foreign em-
ployees’ or contractors’ share of per-
sonal taxes;

(29) Any expenditure made for an ac-
tivity prior to the CCC’s approval of
that activity;

(30) Contributions to a contingency
reserve or any similar provision made
for events the occurrence of which can-
not be foretold with certainty as to
time, intensity, or with an assurance of
their happening; and

(31) Expenditures associated with an
ATP Participant’s creation or review
of their fraud prevention program, con-
tracting procedures, or brand program
operational procedures.

(e) For a brand promotion activity,
the CCC will reimburse no more than 50
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percent of the total eligible expendi-
tures made on that activity by a brand
participant.

(f) The CCC will reimburse for ex-
penditures made after the conclusion of
an ATP Participant’s program period
provided:

(1) The activity was approved by the
CCC prior to the end of the program pe-
riod;

(2) The activity was completed with-
in 30 calendar days following the end of
the program period; and

(3) All expenditures were made for
the activity within 6 months following
the end of the program period.

(g) An ATP Participant shall not use
ATP funds for any activity or any ex-
penses incurred by the ATP Partici-
pant prior to the date of the program
agreement or after the date the pro-
gram agreement is suspended or termi-
nated, except as otherwise permitted
by the CCC.

(h) Except as otherwise provided in
this subpart, ATP-funded travel shall
conform to U.S. Federal Travel Regula-
tions (41 CFR parts 301 through 304) and
2 CFR part 200 and ATP-funded air
travel shall conform to the require-
ments of the Fly America Act (49
U.S.C. 40118). For international travel,
the ATP Participant shall notify the
Attaché/Counselor in the destination
countries in writing in advance of any
proposed travel.

(i) The CCC may determine, at the
CCC’s discretion, whether any cost not
expressly listed in this section will be
reimbursed.

§1489.18 Reimbursement procedures.

(a) Participants are required to use
the CCC’s UES system to request reim-
bursement for eligible ATP expenses.
Claims for reimbursement shall con-
tain the following information:

(1) Activity type—brand or generic;

(2) Activity number;

(3) Commodity aggregate code;

(4) Country code;

(5) Cost category;

(6) Amount to be reimbursed;

(7) If applicable, any reduction in the
amount of reimbursement claimed to
offset CCC demand for refund of
amounts previously reimbursed and
reference to the relevant compliance
report or written notice; and
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(8) If applicable, any amount pre-
viously claimed that has not been re-
imbursed.

(b) All claims for reimbursement
shall be submitted by the ATP Partici-
pant’s U.S. office to the CCC.

(c) CCC will not reimburse a claim
for less than $10,000, except that the
CCC will reimburse a final claim for an
ATP Participant’s program period for a
lesser amount.

(d) The CCC will not reimburse
claims submitted later than 6 months
after the end of an ATP Participant’s
program period.

(e) If the CCC overpays a reimburse-
ment claim, the ATP Participant shall
repay the CCC within 30 days of such
overpayment the amount of the over-
payment either by submitting a check
payable to the CCC or by offsetting its
next reimbursement claim. The ATP
Participant shall make such payment
in U.S. dollars, unless otherwise ap-
proved in advance by the CCC.

(f) If an ATP Participant receives a
reimbursement or offsets an advanced
payment which is later disallowed, the
ATP Participant shall repay the CCC
within 30 days of such disallowance the
amount disallowed either by submit-
ting a check payable to the CCC or by
offsetting its mnext reimbursement
claim. The ATP Participant shall
make such payment in U.S. dollars, un-
less otherwise approved in advance by
the CCC.

(g) ATP funds may be expended by
ATP Participants only on legitimate,
approved activities as set forth in the
program agreement and approval let-
ter. If an ATP Participant discovers
that ATP funds have not been properly
spent, it shall notify the CCC and shall
within 30 days of its discovery repay
the CCC the amount owed either by
submitting a check payable to the CCC
or by offsetting its next reimbursement
claim. The ATP Participant shall
make such payment in U.S. dollars, un-
less otherwise approved in advance by
the CCC.

(h) The ATP Participant shall report
any actions that may have a bearing
on the propriety of any claims for re-
imbursement in writing to CCC.

7 CFR Ch. XIV (1-1-20 Edition)

§1489.19 Advances.

(a) Policy. In general, the CCC oper-
ates the ATP on a reimbursable basis.

(b) Exception. An ATP Participant for
generic promotion activities may re-
quest an advance of ATP funds from
the CCC, provided the ATP Participant
meets the criteria for advance pay-
ments in 2 CFR part 200. The CCC will
not approve any request for an advance
submitted later than 3 months after
the end of an ATP Participant’s pro-
gram period. At any given time, total
payments advanced shall not exceed 40
percent of an ATP Participant’s ap-
proved generic activity budget for the
program period. The CCC will not ad-
vance funds to an ATP Participant for
brand promotion activities. When ap-
proving a request for an advance, the
CCC may require the ATP Participant
to carry adequate fidelity bond cov-
erage when the absence of such cov-
erage is considered to create an unac-
ceptable risk to the interests of the
ATP. Whether an ‘‘unacceptable risk”
exists in a particular situation will de-
pend on a number of factors, such as,
for example, the Participant’s history
of performance in ATP; the Partici-
pant’s perceived financial stability and
resources; and any other factors pre-
sented in the particular situation that
may reflect on the Participant’s re-
sponsibility or the riskiness of its ac-
tivities.

(c) Interest. An ATP Participant shall
deposit and maintain in an insured
bank account in the United States all
funds advanced by the CCC. The ac-
count shall be interest-bearing, unless
the exceptions in 2 CFR part 200 apply.
Interest earned by the ATP Participant
on funds advanced by the CCC is not
program income. The ATP Participant
shall remit any interest earned on the
advanced funds to the appropriate enti-
ty as set forth in the applicable parts
of this title.

(d) Refunds due the CCC. An ATP Par-
ticipant shall fully expend all advances
on approved generic promotion activi-
ties within 90 calendar days after the
date of disbursement by the CCC. By
the end of the 90 calendar days, the
ATP Participant must submit reim-
bursement claims to offset the advance
and submit a check made payable to
CCC for any unexpended balance. The
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ATP Participant shall make such pay-
ment in U.S. dollars, unless otherwise
approved in advance by the CCC.

§1489.20 Financial management.

(a) An ATP Participant shall imple-
ment and maintain a financial manage-
ment system that conforms to gen-
erally accepted accounting principles.
An ATP Participant’s financial man-
agement system shall comply with the
standards in 2 CFR part 200.

(b) An ATP Participant shall insti-
tute internal controls and provide writ-
ten guidance to commercial entities
participating in its activities to ensure
their compliance with these regula-
tions.

(c) An ATP Participant shall retain
all records concerning an ATP program
transaction for a period of three years
after completion of the program trans-
action and permit the CCC to have full
and complete access, for such three
year period, to such records. These
records shall include all records per-
taining to contractors.

(d) An ATP Participant shall main-
tain its records of expenditures and
contributions in a manner that allows
it to provide information by activity
plan, country, activity number, and
cost category. Such records shall in-
clude:

(1) Receipts for all STRE (actual ven-
dor invoices or restaurant checks,
rather than credit card receipts);

(2) Original receipts for any other
program-related expenditure in excess
of a set amount CCC will determine
and announce in writing to all ATP
Participants via an ATP notice issued
on the FAS website. The CCC may,
from time to time, set a different min-
imum amount. In that case, the CCC
will announce the new amount in writ-
ing to all ATP Participants via an ATP
notice issued on the FAS website;

(3) The exchange rate used to cal-
culate the dollar equivalent of expendi-
tures made in a foreign currency and
the basis for such calculation;

(4) Copies of reimbursement claims;

(5) An itemized list of claims charged
to each of the ATP Participant’s CCC
resources accounts;

(6) Documentation with accom-
panying English translation supporting
each reimbursement claim, including
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original evidence to support the finan-
cial transactions such as canceled
checks, receipted paid bills, contracts
or purchase orders, per diem calcula-
tions, travel vouchers, and credit
memos; and

(7) Documentation supporting con-
tributions. These must include the
dates, purpose, and location of the ac-
tivity for which the cash or in-kind
items were claimed as a contribution;
who conducted the activity; the par-
ticipating groups or individuals; and,
the method of computing the claimed
contributions. ATP Participants must
retain and make available for compli-
ance review documentation related to
claimed contributions.

(e) Upon request, an ATP Participant
shall provide to the CCC originals of
documents supporting reimbursement
claims.

§1489.21 Reports.

(a) End-of-Year Contribution Report.
Not later than 6 months after the end
of its program period, an ATP Partici-
pant shall submit two copies of a re-
port that identifies, by cost category
and in U.S. dollar equivalent, contribu-
tions made by the Participant, the U.S.
industry, and the States during that
program period. A suggested format of
a contribution report is available from
FAS. Foreign third party contributions
are not included in the end-of-year con-
tribution report.

(b) Trip reports. Not later than 45 days
after completion of travel (other than
local travel), an ATP Participant shall
electronically submit a trip report. The
report must include the name(s) of the
traveler(s), purpose of travel, itinerary,
names and affiliations of contacts, and
a brief summary of findings, conclu-
sions, recommendations, and specific
accomplishments.

(c) Research reports. Not later than 6
months after the end of its program pe-
riod, an ATP Participant shall submit
a report on any research conducted
pursuant to the approved ATP pro-
gram.

(d) Evaluation reports. Not later than
6 months after the end of its program
period, an ATP Participant shall sub-
mit a report on any evaluations con-
ducted in accordance with the approved
ATP program, including the outcome

1045



§1489.22

of action taken with ATP funding and
the increased market access or exports
that can be directly attributed to the
ATP program.

(e) Annual audits. Where the CCC is
designated the cognizant agency for
audit, the CCC may require the ATP
Participant to submit to the CCC an
annual audit in accordance with 2 CFR
part 200. If the CCC requires an addi-
tional audit with respect to a par-
ticular agreement, the ATP Partici-
pant shall arrange for such audit and
shall submit to the CCC, in the manner
to be specified by the CCC, such audit
of the agreement.

(f) Additional reports. The CCC may
require the submission of additional re-
ports.

(g) Approved letters. An ATP Partici-
pant’s program agreement and/or ap-
proval letter shall specify to whom the
Participant shall submit the reports
required in this section.

(h) Program reviews. FAS through its
authorized representatives, may review
project accomplishments, management
control systems, and administration of
funding provided through the program
to ensure adherence to requirements.
During such reviews, FAS will review
recipients’ files related to the grant-
funded program and technical assist-
ance may be required.

§1489.22 Evaluation.

(a)(1) The Government Performance
and Results Act (GPRA) of 1993 (b
U.S.C. 306; 31 U.S.C. 1105, 1115-1119, 3515,
9703-9704) requires performance meas-
urement of Federal programs, includ-
ing the ATP. Evaluation of the ATP’s
effectiveness will depend on a clear
statement by Participants of goals to
be met within a specified time, sched-
ule of measurable milestones for gaug-
ing success, plan for achievement, and
assessment of results of activities at
regular intervals. The overall goal of
the ATP and of individual Partici-
pants’ programming is to increase sales
that would not have occurred in the ab-
sence of ATP funding. An ATP Partici-
pant that can demonstrate such sales,
taking into account extenuating fac-
tors beyond the Participant’s control,
will have met the overall objective of
the GPRA and the need for evaluation.
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(2) Evaluation is an integral element
of program planning and implementa-
tion, providing the basis for the stra-
tegic plan. The evaluation results
guide the development and scope of an
ATP Participant’s program, contrib-
uting to program accountability, and
providing evidence of program effec-
tiveness that directly ties program
funds to increased sales.

(b) All ATP Participants must report
annual results against their target
market and/or regional constraint/op-
portunity performance measures.
These are outcome results usually
based on multiple activities and should
demonstrate progress made in the mar-
ket. This report shall be completed and
submitted to the CCC no later than 6
months following the end of the Par-
ticipant’s program period.

(c) ATP Participants conducting a
branded program must also complete a
brand promotion evaluation. A brand
promotion evaluation is a review of the
U.S. and foreign commercial entities’
export sales to determine whether the
activity achieved the goals specified in
the approved ATP program. This eval-
uation shall be completed and sub-
mitted to CCC no later than 6 months
following the end of the Participant’s
program period.

(d) When appropriate or required by
the CCC, an ATP Participant shall
complete a program evaluation. A pro-
gram evaluation is a review of the ATP
Participant’s entire program, or an ap-
propriate portion of the program as
agreed to by the ATP Participant and
CCC, to determine the effectiveness of
the ATP Participant’s strategy in
meeting specified goals. Actual scope
and timing of the program evaluation
shall be determined by the ATP Partic-
ipant and CCC and specified in the ap-
proval letter. An ATP Participant shall
submit, via a cover letter to CCC, an
executive summary that assesses the
program evaluation’s findings and rec-
ommendations and proposed changes in
program strategy or design as a result
of the evaluation. In addition to the re-
quirements set forth in the applicable
parts of this title (for example, 2 CFR
part 200), a program evaluation shall
contain:

(1) The name of the party conducting
the evaluation;
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(2) The scope of the evaluation;

(3) A concise statement of the mar-
ket constraint(s)/opportunity(ies) and
the goals specified in the approved
strategic plan;

(4) A description of the evaluation
methodology;

(5) A description of export sales
achieved;

(6) A summary of the findings, in-
cluding an analysis of the strengths
and weaknesses of the program(s); and

(7) Recommendations for future pro-
grams.

(e) On an annual basis, or more often
when appropriate or required by the
CCC, an ATP Participant shall com-
plete and submit program success sto-
ries. The CCC will announce to all ATP
Participants in writing via an ATP no-
tice issued on the FAS website the de-
tailed requirements for completing and
submitting program success stories.

§1489.23 Compliance reviews and no-
tices.

(a) USDA staff may conduct compli-
ance reviews of ATP Participants’ ac-
tivities under the ATP program. ATP
Participants shall cooperate fully with
relevant USDA staff conducting com-
pliance reviews and shall comply with
all requests from USDA staff to facili-
tate the conduct of such reviews.

(b) Upon conclusion of the compli-
ance review, USDA staff will provide
either a written compliance report or a
letter to the ATP Participant. USDA
staff will issue a compliance report if it
appears that CCC may be entitled to
recover funds from that Participant
and/or it appears that the Participant
is not complying with any of the terms
or conditions of the program agree-
ment, approval letter, or the applicable
laws and regulations. The compliance
report will explain the basis for any re-
covery of funds from the Participant.
Within 30 days of the date of the com-
pliance report, the ATP Participant
shall repay the CCC the amount owed
either by submitting a check payable
to the CCC or by offsetting its next re-
imbursement claim. The ATP Partici-
pant shall make such payment in U.S.
dollars, unless otherwise approved in
advance by the CCC. If, however, an
ATP Participant notifies the CCC with-
in 30 days of the date of the compliance
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report that the Participant intends to
file an appeal pursuant to paragraph (e)
of this section, the amount owed to the
CCC by the ATP Participant is not due
until the appeal procedures are con-
cluded and the CCC has made a final
determination as to the amount owed.
In the absence of any finding of funds
due to the CCC or other non-compli-
ance, the CCC will issue a letter to the
ATP Participant. If, as a result of a
compliance review, the CCC determines
that further review is needed in order
to ensure compliance with the require-
ments of ATP, the CCC may require
the Participant to contract for an inde-
pendent audit.

(c) In addition, the CCC may notify
an ATP Participant in writing at any
time if CCC determines that CCC may
be entitled to recover funds from the
Participant. The CCC will explain the
basis for any recovery of funds from
the Participant in the written notice.
The ATP Participant shall, within 30
days of the date of the notice, repay
the CCC the amount owed either by
submitting a check payable to the CCC
or by offsetting its next reimbursement
claim. The ATP Participant shall
make such payment in U.S. dollars, un-
less otherwise approved in advance by
the CCC. If, however, an ATP Partici-
pant notifies the CCC within 30 days of
the date of the written notice that the
Participant intends to file an appeal
pursuant to paragraph (e) of this sec-
tion, the amount owed to the CCC by
the ATP Participant is not due until
the appeal procedures are concluded
and the CCC has made a final deter-
mination as to the amount owed.

(d) The fact that a compliance review
has been conducted by USDA staff does
not signify that an ATP Participant is
in compliance with its program agree-
ment, approval letter and/or applicable
laws and regulations.

(e) Appeals:

(1) An ATP Participant may, within
60 days of the date of the compliance
report or written notice from the CCC,
submit a written response to the CCC
appealing the report or notice. CCC, at
its discretion, may extend the period
for response.

(2) After review of the Participant’s
response, the CCC shall determine
whether the Participant owes any
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funds to the CCC and will inform the
Participant in writing of the basis for
the determination. The CCC will ini-
tiate action to collect such amount by
providing the Participant a written de-
mand for payment of the debt pursuant
to Debt Settlement Policies and Proce-
dures, 7 CFR part 1403.

(3) Within 30 days of the date of the
determination, the Participant may re-
quest in writing that the CCC recon-
sider the determination and shall sub-
mit in writing the basis for such recon-
sideration. The Participant may also
request a hearing.

(4) If the Participant requests a hear-
ing, the CCC will set a date and time
for the hearing. The hearing will be an
informal proceeding. A transcript will
not ordinarily be prepared unless the
Participant bears the cost of a tran-
script; however, the CCC may in its dis-
cretion have a transcript prepared at
the CCC’s expense.

(5) The CCC will base its final deter-
mination upon information contained
in the administrative record. The Par-
ticipant must exhaust all administra-
tive remedies contained in this section
before pursuing judicial review of a de-
termination by the CCC.

§1489.24 Failure to make required
contribution.

An ATP Participant’s required con-
tribution will be specified in the ap-
proval letter. If the ATP Participant’s
required contribution is specified as a
dollar amount and the ATP Partici-
pant does not make the required con-
tribution, the ATP Participant shall
pay to the CCC in dollars the difference
between the amount actually contrib-
uted and the amount specified in the
approval letter. If the ATP Partici-
pant’s required contribution is speci-
fied as a percentage of the total
amount reimbursed by the CCC, the
ATP Participant may either return to
the CCC the amount of funds reim-
bursed by the CCC to increase its ac-
tual contribution percentage to the re-
quired level or pay to the CCC in dol-
lars the difference between the amount
actually contributed and the amount of
funds necessary to increase its actual
contribution percentage to the re-
quired level. An ATP Participant shall
remit such payment within six months
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after the end of its program period. The
ATP Participant shall make such pay-
ment in U.S. dollars, unless otherwise
approved in advance by the CCC.

§1489.25

For all permissible methods of deliv-
ery, submissions required by this sub-
part shall be deemed submitted as of
the date received by the CCC.

Submissions.

§1489.26 Disclosure of program infor-
mation.

(a) Documents submitted to CCC by
ATP Participants are subject to the
provisions of the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. 552, 7 CFR
part 1, subpart A—Official Records, and
specifically 7 CFR 1.12, Handling Infor-
mation from a Private Business.

(b) Any research conducted by an
ATP Participant pursuant to an ATP
program agreement and/or approval
letter shall be subject to the provisions
relating to intangible property in 2
CFR part 200.

§1489.27 Ethical conduct.

(a) An ATP Participant shall conduct
its business in accordance with the
laws and regulations of the country in
which an activity is carried out and in
accordance with applicable U.S. Fed-
eral, State and local laws, and regula-
tions. An ATP Participant shall con-
duct its business in the United States
in accordance with applicable Federal,
State and local laws and regulations.
All ATP Participants must comply
with the regulations in 2 CFR part 200
and this part.

(b) Except for a U.S. agricultural co-
operative or a U.S. for-profit entity,
neither an ATP Participant nor its af-
filiates shall make export sales of U.S.
agricultural commodities and products
covered under the terms of the applica-
ble ATP agreement. Nor shall such en-
tities charge a fee for facilitating an
export sale. An ATP Participant may,
however, collect check-off funds and
membership fees that are required for
membership in the ATP Participant.
For the purposes of this paragraph,
“affiliate”” means any partnership, as-
sociation, company, corporation, trust,
or any other such party in which the
Participant has an investment other
than in a mutual fund.
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(c) An ATP Participant shall not
limit participation in its ATP activi-
ties to members of its organization.
Participants shall ensure that their
ATP-funded programs and activities
are open to all otherwise qualified indi-
viduals and entities on an equal basis
and without regard to any non-merit
factors. The ATP Participant shall
publicize its program and make par-
ticipation possible for commercial en-
tities throughout the relevant com-
modity sector or, in the case of SRTGs,
throughout the corresponding region.
This includes providing to such com-
mercial entities, upon request, a copy
of any document in its possession or
control containing market information
developed and produced under the
terms of its ATP agreement. The Par-
ticipant may charge a fee not to exceed
the costs for assembling, duplicating
and distributing the materials. This
paragraph does not apply to any U.S.
agricultural cooperative when imple-
menting its own brand program.

(d) An ATP Participant shall select
U.S. agricultural industry representa-
tives to participate in generic ATP ac-
tivities such as trade teams, sales
teams, and trade fairs based on criteria
that ensure participation on an equi-
table basis by a broad cross section of
the U.S. industry. If requested by the
CCC, an ATP Participant shall submit
such selection criteria to the CCC for
approval.

(e) All ATP Participants should en-
deavor to ensure fair and accurate fact-
based advertising. Deceptive or mis-
leading promotions may result in can-
cellation or termination of a Partici-
pant’s ATP agreement and the recov-
ery of CCC funds related to such pro-
motions from the Participant.

(f) The ATP Participant must report
any actions or circumstances that may
have a bearing on the propriety of its
ATP program to the appropriate At-
taché/Counselor, and its U.S. office
shall report such actions or cir-
cumstances in writing to the CCC.

§1489.28 Contracting procedures.

(a) Neither the CCC nor any other
agency of the U. S. Government nor
any official or employee of the CCC,
FAS, USDA, or the U.S. Government
has any obligation or responsibility

§1489.28

with respect to ATP Participant con-
tracts with third parties.

(b) An ATP Participant shall comply
with the procurement standards set
forth below and in the applicable parts
of this title when procuring goods and
services and when engaging in con-
struction to implement program agree-
ments (for example, 2 CFR part 200).

(c) Bach ATP Participant shall estab-
lish contracting procedures, for con-
tracts that are funded, in whole or in
part, with ATP funds, that are open,
fair, and competitive.

(d) Each ATP Participant shall sub-
mit to the CCC, for CCC approval, writ-
ten contracting guidelines for con-
tracts that are funded, in whole or in
part, with ATP funds. The CCC will no-
tify all new and existing ATP Partici-
pants in writing in each Participant’s
approval letter and through the FAS
website as to applicable submission
dates for and dates for approvals of
contracting guidelines. The CCC’s ap-
proval of such contracting guidelines
will remain in place until the CCC re-
tracts its approval in writing, or until
new guidelines are approved that su-
persede them. Once approved by the
CCC, these contracting guidelines shall
govern all of a Participant’s ATP-fund-
ed contracting involving contracts
with a minimum annual value that
CCC will determine and announce in
writing to all ATP Participants via an
ATP notice issued on the FAS website.
The CCC may, from time to time, set a
different minimum value. In that case,
the CCC will announce the new amount
in writing to all ATP Participants via
an ATP notice issued on the FAS
website. The guidelines shall indicate
the method for evaluating proposals re-
ceived for all contract competitions,
the method for monitoring and evalu-
ating performance under contracts, and
the method for initiating corrective ac-
tion for unsatisfactory performance
under contracts. The ATP Participant
may modify and resubmit these guide-
lines for re-approval at any time. In ad-
dition to the requirements in 2 CFR
part 200, these guidelines shall include,
at a minimum, the following:

(1) Procedures for developing and
publicizing requests for proposals, invi-
tations for bids, and similar documents
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that solicit third party offers to pro-
vide goods or services. Solicitations for
professional and technical services
shall be based on clear and accurate de-
scriptions of and requirements related
to the services to be procured. Such
procedures must include a conflict-of-
interest provision that states that no
employee, officer, board member, or
agent thereof of the ATP Participant
will participate in the review, selec-
tion, award or administration of a con-
tract if a real or apparent conflict of
interest would arise. Such a conflict
would arise when an employee, official,
board member, agent, or the employ-
ee’s, officer’s, board member’s, agent’s
family, partners, or an organization
that employs or is about to employ any
of the parties indicated herein, has a fi-
nancial or other interest in the firm se-
lected for an award. Procedures shall
provide that officers, employees, board
members, and agents thereof shall nei-
ther solicit nor accept gratuities, fa-
vors, or anything of monetary value
from contractors or subcontractors.
Procedures shall also provide for dis-
ciplinary actions to be applied for vio-
lations of such standards by officers,
employees, board members or agents
thereof;

(2) Procedures for reviewing pro-
posals, bids, or other offers to provide
goods and services. Separate proce-
dures shall be developed for various sit-
uations, including, but not limited to:
Solicitations for highly technical serv-
ices; solicitations for services that are
not common in a specific market; so-
licitations that yield receipt of three
or more bids; solicitations that yield
receipt of fewer than three bids;

(3) Requirements to conduct all con-
tracting in an openly competitive man-
ner. Individuals who develop or draft
specifications, requirements, state-
ments of work, invitations for bids,
and/or requests for proposals for pro-
curement of any goods or services, and
such individuals’ families or partners,
or an organization that employs or is
about to employ any of the aforemen-
tioned, shall be excluded from competi-
tion for such procurement. ATP Par-
ticipants’ written contracting guide-
lines may detail special situations
where the prohibitions in this subpara-
graph do not apply, such as in situa-
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tions involving highly specialized tech-
nical services or situations where the
services are not commonly offered in a
specific market;

(4) Requirements to perform and doc-
ument in the procurement files some
form of price or cost analysis, such as
a comparison of price quotations to
market prices or other price indicia, to
determine the reasonableness of the of-
fered prices in connection with every
procurement action that is governed by
the contracting guidelines;

(6) Requirements to conduct an ap-
propriate form of competition every
three years on all multi-year contracts
that are governed by the contracting
guidelines. However, contracts for in-
country representation are not re-
quired to be re-competed after the ini-
tial reward. Instead, the performance
of in-country representation must be
evaluated and documented by the ATP
Participant annually to ensure that
the terms of the contract are being met
in a satisfactory manner; and

(6) Requirements for written con-
tracts with each provider of goods,
services, or construction work. Such
contracts shall require such providers
to maintain adequate records to ac-
count for funds provided to them by
the ATP Participant.

(e) An ATP Participant may under-
take ATP promotional activities di-
rectly or through a domestic or foreign
third party. However, the ATP Partici-
pant shall remain responsible and ac-
countable to the CCC for all ATP pro-
motional activities and related expend-
itures undertaken by such third party
and shall be responsible for reimburs-
ing CCC for any funds that CCC deter-
mines should be refunded to the CCC in
relation to such third party’s pro-
motional activities and expenditures.

§1489.29 Property standards.

The ATP Participant shall insure all
ATP-funded property and equipment
acquired in furtherance of program ac-
tivities and safeguard such against
theft, damage and unauthorized use.
The Participant shall promptly report
any loss, theft, or damage of property
to the insurance company.
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§1489.30 Anti-fraud requirements.

(a) All ATP Participants. (1) All ATP
Participants shall submit to the CCC
for approval a detailed fraud preven-
tion program. The CCC will notify all
new and existing ATP Participants in
writing in each Participant’s approval
letter and through the FAS website as
to applicable submission dates for and
dates for approvals of fraud prevention
programs. ATP Participants should re-
view their fraud prevention programs
annually. The fraud prevention pro-
gram shall, at a minimum, include an
annual review of physical controls and
weaknesses, a standard process for in-
vestigating and remediation of sus-
pected fraud cases, and training in risk
management and fraud detection for
all current and future employees. The
ATP Participant shall not conduct or
permit any ATP promotion activities
to occur unless and until the CCC has
communicated in writing approval of
the ATP Participant’s fraud prevention
program.

(2) The ATP Participant, within five
business days of receiving an allegation
or information giving rise to a reason-
able suspicion of misrepresentation or
fraud that could give rise to a claim by
CCC, shall report such allegation or in-
formation in writing to such USDA
personnel as specified in the Partici-
pant’s ATP program agreement and/or
approval letter. The ATP Participant
shall cooperate fully in any USDA in-
vestigation of such allegation or occur-
rence of misrepresentation or fraud and
shall comply with any directives given
by the CCC or USDA to the ATP Par-
ticipant for the prompt investigation
of such allegation or occurrence.

(b) ATP Participants with brand pro-
grams. (1) The ATP Participant may
charge a fee to brand participants to
cover the cost of the fraud prevention
program.

(2) The ATP Participant shall repay
to the CCC funds paid to a brand par-
ticipant through the ATP Participant
on claims that the ATP Participant or
the CCC subsequently determines are
unauthorized or otherwise non-reim-
bursable expenses within 30 days of the
ATP Participant’s determination or
CCC’s disallowance. The ATP Partici-
pant shall repay CCC by submitting a
check to CCC or by offsetting the ATP

§1489.33

Participant’s next reimbursement
claim. The ATP Participant shall
make such payment in U.S. dollars, un-
less otherwise approved in advance by
CCC. An ATP Participant operating a
brand program in strict accordance
with an approved fraud prevention pro-
gram, however, will not be liable to re-
imburse CCC for ATP funds paid on
such claims if the claims were based on
misrepresentations or fraud of the
brand participant, its employees or
agents, unless the CCC determines that
the ATP Participant was grossly neg-
ligent in the operation of the brand
program regarding such claims. The
CCC shall communicate any such de-
termination to the ATP Participant in
writing.

§1489.31 Program income.

Any revenue or refunds generated
from an activity, e.g., participation
fees, proceeds of sales, refunds of value
added taxes (VAT), the expenditures
for which have been wholly or partially
reimbursed with ATP funds, shall be
used by the ATP Participant in fur-
therance of its approved ATP activities
in the program period during which the
ATP funds are available for obligation
by the ATP Participant. The use of
such revenue or refunds shall be gov-
erned by 7 CFR part 1489. Interest
earned on funds advanced by the CCC is
not program income.

§1489.32 Amendment.

A program agreement may be amend-
ed in writing with the consent of the
CCC and the ATP Participant.

§1489.33 Noncompliance with an

agreement.

If an ATP Participant fails to comply
with any term in its program agree-
ment or approval letter, the CCC may
take one or more of the enforcement
actions in 2 CFR part 200 and, if, appro-
priate, initiate a claim against the
ATP Participant, following the proce-
dures set forth in this subpart. The
CCC may also initiate a claim against
an ATP Participant if program income
or CCC-provided funds are lost due to
an action or omission of the ATP Par-
ticipant.
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§1489.34 Suspension, termination, and
closeout of agreements.

A program agreement may be sus-
pended or terminated in accordance
with the suspension and termination
procedures in 2 CFR part 200. If an
agreement is terminated, the applica-
ble regulations in 2 CFR part 200 will
apply to the closeout of the agreement.

§1489.35 Paperwork
quirements.

The paperwork and record keeping
requirements imposed by this subpart
have been submitted for review by
OMB under the Paperwork Reduction
Act of 1980. OMB has not yet assigned
a control number for this information
collection.

PART 1491—FARM AND RANCH
LANDS PROTECTION PROGRAM

Subpart A—General Provisions

reduction re-
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Subpart A—General Provisions

§1491.1 Applicability.

(a) The regulations in this part set
forth requirements, policies, and proce-
dures for implementation of the Farm
and Ranch Lands Protection Program
(FRPP) as administered by the Natural
Resources Conservation Service
(NRCS). FRPP cooperative agreements
will be administered under the regula-
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tions in effect at the time the coopera-
tive agreement is signed.

(b) The NRCS Chief may implement
FRPP in any of the 50 States, the Dis-
trict of Columbia, Commonwealth of
Puerto Rico, Guam, the Virgin Islands
of the United States, American Samoa,
and the Commonwealth of the North-
ern Mariana Islands.

§1491.2 Administration.

(a) The regulations in this part will
be administered under the general su-
pervision and direction of the NRCS
Chief.

(b) NRCS will—

(1) Provide overall program manage-
ment and implementation leadership
for FRPP;

(2) Develop, maintain, and ensure
that policies, guidelines, and proce-
dures are carried out to meet program
goals and objectives;

(3) Ensure that the FRPP share of
the cost of an easement or other deed
restrictions in eligible land will not ex-
ceed 50 percent of the appraised fair
market value of the conservation ease-
ment;

(4) Determine eligibility of the land,
landowner, State government, local
government, Indian Tribe, or non-
governmental organization;

(5) Ensure a conservation plan is de-
veloped in accordance with 7 CFR part
12;

(6) Make funding decisions and deter-
mine allocations of program funds;

(7) Coordinate with the Office of the
General Counsel to ensure the legal
sufficiency of the cooperative agree-
ment and the easement deed or other
legal instrument;

(8) Sign and monitor cooperative
agreements for the Commodity Credit
Corporation (CCC) with the selected el-
igible entity;

(9) Monitor and ensure conservation
plan compliance with highly erodible
land and wetland provisions in accord-
ance with 7 CFR part 12; and

(10) Provide leadership for estab-
lishing, implementing, and overseeing
administrative processes for ease-
ments, easement payments, and admin-
istrative and financial performance re-
porting.
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